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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. Bayley's Quality Seafoods,
Inc.; Respondent; 8 U S.C. 81324a Proceedi ng, Case No. 90100080.

DECI SI ON AND ORDER GRANTI NG COVPLAI NANT' S
MOTI ON FOR SUMVARY DECI SI ON | N PART
(Septenber 17, 1990)

MARVIN H MORSE, Adninistrative Law Judge

SYLLABUS
1. The Inmmigration Reformand Control Act of 1986 (|IRCA) inposes no
requi rement on the Immigrant and Naturalization Service (INS) to provide
education as to its provisions to a particular enpl oyer.

2. Both liability and quantum of civil noney penalty for a paperwork
violation will be adjudged upon granting a notion for sumrary decision
by INS, where INS has assessed the penalty for the violation at the
statutory mini mum

3. Were an enployer is found liable for sixty-three (63) of
sixty-four (64) alleged paperwork violations, INS will be required within
a tinme specified in the Decision and Order to advise the bench whether
it elects to go to hearing or to obtain disnmissal with respect to the
remaining alleged violation, as to which it has assessed the m nimm
civil noney penalty.

Appearances: WLLIAM F. MCO.QUGH, Esqg., for the Inmmgration and
Nat ural i zati on Servi ce.
BRI AN P. W NCHESTER, Esq., for Respondent.

| . PRCCEDURAL SUMVARY

On February 27, 1990 the Immgration and Naturalization Service (INS
or Conplainant) filed a Conplaint in the Ofice of the
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Chief Adnministrative Hearing Oficer (OCAHO alleging violations by
Bayley's Quality Seafoods, Inc. (Respondent), of the enploynent
verification (paperwork) requirements enacted by Section 101 of the
Imm gration Reform and Control Act of 1986 (IRCA), enacting Section
274A(a) (1) (B) of the Inmmigration and Nationality Act (INA), 8 U S C
81324a. Specifically, Respondent is charged with sixty-four violations
of 8 U S.C 81324a(a)(1)(B) which renders it unlawful after Novenber 6,
1986, for a person or other entity to hire, for enploynent in the United
States, an individual wthout conplying with the paperwork requirenents
of 8 U S.C. 81324a(b).

OCAHO served a Notice of Hearing on Respondent and | was assigned
to the case on March 2, 1990. Respondent's tinely Answer to the Conpl ai nt
was filed on March 29, 1990. Consistent with ny usual practice, a
t el ephoni ¢ prehearing conference was schedul ed and held on May 10, 1990,
followed by a second tel ephonic prehearing conference held on July 10,
1990. Conpl ai nant having served a notion for summary decision (entitled
““Motion for Summary Judgenent'') pursuant to 28 CF. R 868.36 on July
3, Respondent's tine to respond had not expired by the day of the
conference. 28 C. F.R 868.9(b). For that reason, and al so because the
parties were still in a dialogue and had been unable to reach an agreed
di sposition of the case, | scheduled a third telephonic prehearing
conference for August 28, 1990.

It is customary to issue reports follow ng prehearing conferences.
Where, however, as here, rulings are made during such conference which
di spose of portions of +the proceeding, as by granting in part
Conmplainant's Mtion for Summary Decision, it is sufficient that the
Decision and Order incorporate the results of the August 28th conference.

In response to Conplainant's notion, Respondent on July 23, 1990
filed a Mdtion for Leave to File Anended Answer, Anmended Answer and
Menorandum of Law in Opposition to Mtion for Sunmary Judgnent
(Menorandun). Exhibit A to the Menorandumis a copy of a docunent which
is purported to be Respondent's May 10, 1990 Response to Request for
Adm ssi ons (Response).

In reply to Question 2(C) of the underlying Request for Adm ssions,
Conmplainant's Exhibit 6 to the INS Menorandum in Support of the Mbtion
for Summary Judgenent shows that Respondent "~ “admits that the naned
i ndi vi dual s began enpl oynent for Respondent on or about the date shown,
with the exception of E. dark, who began enpl oynent in 1980."'

By contrast, Respondent's version (in Exhibit A to the Menorandun)

of the same text provides that, “~“[lI]n response to the question as
drafted, Respondent denies the allegations contained in Para-
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graph 2(0Q."' Because the two versions appeared to ne to be
irreconcilable, | issued an Order of Inquiry to the Parties on August 15,
1990, requesting a clarification

Both parties tinely responded to the August 15th O der.
Conpl ai nant's Declarati on by Counsel reiterated that the version attached
to its prior notion was the ““exact'' and "~“true'' docunent as received
during discovery, and that Respondent's version was not. By
| etter-pleading dated August 21, 1990 the discrepancy was explai ned by
Respondent's counsel who acknowl edged that the version subnitted by him
as Exhibit A to the Mnorandum was an inaccurate, conputer-generated

copy.
1. DI SCUSSI ON

A. The Factual |ssues

As appears fromnmaterials filed on notion practice, on May 26, 1989,
INS notified Respondent by certified mil that it would inspect
Respondent's enploynent verification fornms (Forns 1-9) on June 6, 1989.
On June 6th an |1-9 inspection was conducted at Respondent's prenises by
Special Agent (SA) Craig E. McCasin. Four 1-9 forns were presented to
SA McC asin. SA Mcd asin requested additional enploynent records and was
presented with Enpl oyee Address Reports and Enpl oyee Status Reports dated
Decenber 21, 1988, January 25, 1989, February 15, 1989, February 22,
1989, March 1, 1989 and May 24, 1989.

After review of the Enployee Status Reports, SA M asin detern ned
that there were ninety-one individuals enployed by Respondent after
Sept enber 15, 1988, the date of his alleged first tel ephonic informtion
and education visit. Sixty-four of the ninety-one individuals were
included in the Notice of Intent to Fine (NI F).

On Decenber 18, 1989 INSS issued its NIF alleging that Respondent
viol ated Section 274A(a)(1)(B) of the INA, 8 U S.C. 81324a(1)(B). The NI F
was served on Respondent on Decenber 19, 1989. On January 17, 1990
Respondent tinely requested a hearing before an adm nistrative | aw j udge.
On February 27, 1990 a Conplaint incorporating the NIF was filed by INS
with OCAHO. Respondent's Answer adnmits the jurisdiction of OCAHO and
that it had been served with the NF.

It is undisputed that the individuals identified in the NIF began
enpl oynent after Novenber 6, 1986, the effective date of IRCA wth
exception of one individual, E. dark. See Response at Q 2(C) (adm ssion
on discovery, as clarified in response to the August 15th Order).
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However, Respondent has been inconsistent in characterizing its
conpliance with enploynent verification (paperwork) requirenents:

1. The answer adnits failure to prepare |-9s for the individuals in
guestion but denies failure to present.

2. The Response to the Request for Adnmissions (at Q 2(D)) denies
failure to prepare the 1-9s but admits failure to present them at the
i nspection (at Q 2(F)).

3. The proposed Anended Answer of July 23, 1990, consistent with its
response on discovery, in contrast to its original Answer, would deny
failure to prepare; consistent with its original Answer but in contrast
with its discovery response, the Anended Answer would deny failure to

present.

During the third prehearing conference counsel and the judge focused
primarily on the inpact of clarification of the facts inplicated in the
Response at Q 2(C. Upon further analysis, Respondent's reply to Q 2(C
asi de, the acknow edgenent at Q 2(F) that Respondent had failed to
present the 1-9s at a duly noticed inspection |eaves no room for the
defense raised by the Amended Answer as tendered. Accordingly, this
Decision and Order confirns the ruling at the conference that the Anended
Answer is rejected.

The Answer to the Conplaint asserts four affirmative defenses.
First, that Respondent conplied in good faith with the requirenents of
Section 274A of the INA, second, that due to circunstances beyond

Respondent's control, it was unable to effect tinely conpliance and
therefore was not a ~“wllful and neglectful violator."' Thi rd,
Conpl ainant nade "~ "no appreciable effort'' to notify Respondent of its

| RCA recordkeeping responsibilities, and finally, that the Conplaint
““fails to state a claimfor which relief can be sought."''

B. Standards for Consideration on a Mdtion for Sunmary Deci si on

1. Cenerally

Federal regulations applicable to this case, set out at 28 C F. R

Part 68 authorize an admnistrative law judge to ~“enter a sumary
decision for either party if the pleadings, affidavits, material obtained
by discovery or otherwise . . . show that there is no genuine issue as

to any material fact and that a party is entitled to sumary deci sion."''
28 CF.R 868.36(c); see also Fed. R Civ. Pro. Rule 56(c) (applicable
to cases under 8 U S C 81324a, by virtue of and to the extent
contenplated by 28 C.F. R 868.1).

The function of the summary decision procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judi-
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cially noticed matters. Celotex Corp. v. Catrett, 477 U S 317 (1986);
Kauf fman v. Puerto Rico Tel ephone Co., 841 F.2d 1169 (1st Cir. 1988). A
material fact is one which controls the outcome of the |litigation.
Anderson v. Liberty Lobby, 477 U S. 242, 248 (1986). See al so Schwarzer
Summary Judgnent Under the Federal Rules: Defining Genuine Issues of
Material Fact, 99 F.R D. 465, 480. (° An issue is not naterial sinply
because it may affect the outcone. It is material only if it nust
inevitably be decided.''). An issue is "~“genuine'' if a reasonable trier
of fact could, on the basis of the proffered proof, return a verdict for
t he opponent. Brennan v. Hendrigan, 888 F.2d 189, 191 (1st Cir. 1989),
citing Anderson, 477 U.S. at 248. See also Schwarzer, supra, at 481

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for sunmary deci sion adjudications, consideration of " adm ssions
on file.''" A summary decision nmay be based on a matter deened adnitted
Horme | ndemmity Co. v. Famularo, 530 F.Supp. 797 (D.C. Colo. 1982).

2. Genuine |ssue(s) of Material Fact

A notion for summary decision is proper when the allegations of a
conpl ai nant have been admitted by the opposing party through its response
to a request for adm ssions. Respondent having admitted that sixty-three
of the sixty-four individuals naned in the NF began enploynent by
Respondent on or about the date shown as date of hire, i.e. after
Novenber 6, 1986, and having adnitted that it failed to present 1-9s for
those individuals, there is no genuine issue of material fact as to
liability for failure to conply wth paperwork requirenents for
sixty-three (63) of the sixty-four (64) nanmed individuals. Accordingly,
INS prevails as to liability on these sixty-three (63) record-keeping
violations without the need for an evidentiary confrontation

Respondent alleges that enployee E. Cark was hired in 1980,
inmplying that he is "~ “grandfathered'' by |IRCA and, therefore, not subject
to paperwork requirenents. Respondent's Enployee Status Report of
February 15, 1989, however, reflects under the colunmm for date of hire
that E. dark was hired on ~°12/12/88.'' Respondent adnmits in its
Response to Request for Admissions at Q 1 that the February 15, 1989
Enpl oyee Status Report is a "~ ~genuine business record kept in the usual
course of business by Respondent.'' The record nade on notion practice
fails to explain the discrepancy between the recorded date of hire and
the statenent that enployee Clark was hired in 1980.

One may speculate that E. Clark had been hired in 1980, had |eft
Respondent's enpl oy, and then had been rehired in 1988. In such
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event he would not have been " “grandfathered,'' and his enpl oynent woul d
have been subject to the docunentation verification requirenents. See
Maka's Akammi Service, Inc. v. [.NS., 904 F.2d 1351 (9th G r. 1990)

(affirmng vacation by the Chief Admnistrative Hearing Oficer of the
A L.J."s Decision and Order in U.S. v. Maka's Akamai Service, Inc., OCAHO
Case No. 88100015, Decenber 15, 1988); see also U S. v. John Gasper,
d/b/a John Gaspar Labor Contractor, OCAHO Case No. 89100567, August 15,
1990, (Ruling in Limine: Respondent Has Burden to Prove G andfather
Status; INS Has Burden to Show Forfeiture). But speculation is no basis
for a decision against Respondent. Accordingly, | wthhold decision in
favor of Conplainant as to this enpl oyee only.

In this case INS has sought only the statutory mninmumcivil noney
penalty for each alleged -9 paperwork violation of | RCA Obviously the
parties had no roomfor conprom se of their dispute short of dropping one
or nore charges by INS, an option it has not selected. INS has sought
summary deci sion and has obtained its desired result on all but one of
its clains.

Consi derations of efficiency and econony on the part of the bench
and the parties nake it reasonable to conclude that where Conplainant's
motion for summary decision is unsuccessful as to only one paperwork
charge assessed by INS at $100.00, all other allegations having been
found in its favor on such notion, INS having acknow edged a di spute of
fact as to the one remai ning charge, (I NS Menmorandumin Support of Mbdtion
for Summary Judgnent at 8), INS nmay be agreeable to disnissal of the
remai ni ng charge. Wiile it nmay be feasible for the judge to disniss that
charge sua sponte, the better practice is for INS to el ect whether or not
is wants a hearing. This Decision and Order provides an opportunity for
INS to advise of its decision in that respect.

3. Respondent's Affirmative Defenses Rejected

The result forecast by the previous discussion presupposes that
Respondent is unsuccessful as a matter of lawin its effort to naintain
affirmati ve def enses. As di scussed below, | so concl ude.

(a) The ""good faith'' defense

Under 8 U. S.C. 81324a the affirmative defense of good faith is
avail able with respect to paperwork requirenents only to refute a charge
of knowingly hiring, recruiting, or referring for enploynent an
unaut horized alien. 8 U S C 81324a(a)(3). Here, Respondent is not
charged with such a substantive violation as would invoke subsection
1324a(a)(3). Indeed, the gravanen of such a defense is that the enpl oyer
evi dences good faith in respect to the unlawful hiring
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charge by denonstrating paperwork conpliance. In the present case
paperwork conpliance is the issue.

Adj udi cations under 8 U S.C. 81324a nmamke clear that the good faith
defense is legally inapplicable to the question of liability for
paperwork violations. US. v. Mltimtice Products, OCAHO Case No.
90100155 at 4, August 21, 1990, (Decision and Order on Conplainant's
Motion to Strike Affirmative Defenses); see also U S. v. Hollendorfer,
OCAHO Case No. 90100124, May 17, 1990, (Order Ganting Motion to Strike
Affirmati ve Defenses); U.S. v. Lee Myle, OCAHO Case No. 89100286, August
22, 1989, (Order Granting Motion to Strike Affirmati ve Def ense).

After a finding of liability, however, good faith is a factor to be
considered in determing the anobunt of penalty for a record-keeping
violation. 8 U.S.C. 81324a(e)(5). U.S. v. Big Bear Market, OCAHO Case No.
88100038 at 31-32, March 30, 1989; aff'd by CAHO May 5, 1989; appeal
docketed, No. 89-70227 (9th Cr. May 31, 1989); US. v. Mester
Manuf acturing Co., OCAHO Case No. 87100001 at 38, June 17, 1988; adopted
by CAHO, July 12, 1988; aff'd, Mester Manufacturing Co. v. |.NS., 879
F.2d 561 (9th Gr. 1989). It is unnecessary to analyze the statutory
factors considered in assessing the civil noney penalty where, as here,
the assessnent by INS is at the statutory m ni mum

(b) Not a ~"willful and neglectful'' violator

Respondent asserts that it was unable to effect tinely conpliance
due to circunstances beyond its control, such as illness, and, therefore,
was not a ~"wllful and neglectful'' violator. |IRCA' s paperwork
requirenments are nmandatory. See H R Rep. No. 99-1000, 99th Cong., 2d
Sess. 88, reprinted in 1986 U S. CODE CONG & ADM N. NEWS 5840, 5843-44
(mandatory nature of the docunent verification and recordkeeping
requirenents). Respondent's adnissions on discovery |eave no room for
inference that it had made any effort to conmply with I-9 requirenents as
to the sixty-four individuals involved in this case. Even a failed
attenpt on the part of Respondent to conply with I RCA's docunentation
verification and recordkeeping requirenents would not dinminish or
di scharge liability. See Big Bear Market, OCAHO Case No. 88100038 at 29.
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(c) Alleged lack of INS educational effort

Respondent contends that ~ " Conpl ainant nade no appreciable effort
to notify Respondent of any change in its responsibilities with respect
to the rules to be enforced against it.''?

During the third prehearing conference, Respondent argued that | RCA
requires INS to nake adequate educational and informational visits to
enpl oyers prior to conducting an inspection. To the contrary, nothing in
| RCA requires each enployer in the United States to be individually
educated. | RCA required educational visits during the transitional period
of six nonths follow ng enactnent, a period which ended May 31, 1987. 8
U S C 81324(a)(i). In the instant case Respondent admits that the |INS
i nspection occurred on June 6, 1989, nore than two years after concl usion
of the prescribed educational peri od.

Respondent suggests that because it had no notice of the novel
paperwork requirenents of IRCA it is not liable for its infractions.
I gnorance of the lawis not a defense to charges of paperwork viol ations.
US. v. USA Cafe, OCAHO Case No. 88-100098 at 4 n. 1, February 6, 1989,
citing Bueno v. Mattner, 633 F.Supp. 1446, 1466 (WD. Mch. 1986), aff'd
829 F.2d 1380 (6th GCir. 1987), cert. denied, 486 U. S , 108 S. ¢
1994 (1988) (ignorance of the |aw does not preclude finding a violation
of the anal ogous record-keeping requirenents of the Mgrant and Seasona
Agricultural Wrker Protection Act).

In Mester Manufacturing Co. v. I.N.S., 879 F.2d 561 (9th Cr. 1989),
failure of INS to provide instruction on the requirenents of | RCA even
during the initial educational period was held not to be a defense to
charges of | RCA enpl oyer sanctions violations.

N1\ This defense is inconsistent with the facts alleged in an
affidavit by INS SA MClasin. SA McC asin clainms that Respondent
tendered four 1-9 forns to INS on the date of inspection, thus
i mpl yi ng that Respondent did have sufficient notice of the paperwork
requi renments of I RCA. INS, however, has not provided to the bench
t hose four docunents, or the ““provision list'' signed by M. Stanley
Bayl ey attesting to his presentation of the four 1-9's. Neverthel ess,
SA Mcd asin affirms that he contacted Respondent by tel ephone on
Sept enber 15, 1988 and spoke with Dana Googi ns, Respondent's nmanager
During that alleged conversation SA McC asin explained to M. Googins
the IRCA -9 preparation and retention requirenents for every
i ndi vidual hired after Novenber, 1986; he then mailed an M 274,
Handbook for Enpl oyers (Handbook), and 1-9 forns to Respondent at its
address of record. SA Mcd asin al so says that on May 30, 1990, four
days after the Notice of |Inspection was sent to Respondent and after a
phone call from M. Googins, he again nmailed a Handbook and 1-9 forns
to Respondent. It is immterial, however, whether these disputed
contacts in fact took place, given the conclusion in this Decision and
Order that INS is under no statutory obligation to provide education
to an enpl oyer under | RCA
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. . . Mester's claimed ignorance of the statutory requirements is no

defense to charges of IRCA violations. It is true that Congress provided

for education of enployers during the early period of | RCA. However, we do

not read that accommpdation to enployers as in any way giving them an

entitlement to the education, or prohibiting sanctions agai nst an enpl oyer

that can show it has not received a handbook or other instruction, or
that it has sinply failed to pay attention to them

Id. at 569-70.

(d) Failure to state a claimfor which relief can be granted

Respondent's Answer clains that the Conplaint “~“fails to state a
claim for which relief can be sought.'' The discussion by an
admnistrative law judge in an early resolution under IRCA of a sinilar
chal l enge is instructive:

Motions to disnmiss a conplaint for failure to state a claimupon which
relief can be granted are disfavored by the courts. Only in the npst extra
ordinary [sic] circunmstances are they granted. U.S. v. [City of] Redwood
City, 640 F.2d 963, 966 (9th Cir. 1981). Viewing the pleadings nost
favorably to the INS, as | nust when ruling on Azteca's affirmative
def ense #9, Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), | find that the
Compl aint sets forth the elenents of a cause of action, which, if the
facts pleaded are true, would justify the relief sought by the INS

M ddl etown Pl aza Associates v. Dora Dale of Mddletown, Inc. 621 F. Supp

1163, 1164 (D.C. Conn. 1985).

U S. v. Azteca Restaurant OCAHO Case No. 88100087, Novenber 8, 1988,
(Order Ruling on Motion to Strike).

| hold that the Conpliant provides fair notice of what is alleged
and the grounds upon which the allegations rest. In no way does it appear
t hat Respondent has been prejudiced by the form of Conplainant's
pl eading. Conpare Miltimatic Products, Inc., OCAHO Case No. 90100155
(adequate notice was provided to Respondent in the Conplaint which
satisfied the requirenment of 28 C F. R 868.6(b)(3) that the conplaint
shall contain a " “clear and conci se statenent of facts for each violation
al l eged to have occurred''). Conplainant has established the el enents of
all sixty-four (64) paperwork violations against Respondent. See also
US v. Capitol Arts and Franes. Inc., OCAHO Case No. 90100216, Septenber
10, 1990 (rejecting the affirmative defense that the conplaint failed to
state a claimupon which relief could be granted).

I11. CVIL MONEY PENALTI ES

Adm ni strative adjudications assessing civil noney penalties for
paperwor k viol ations have applied the statutorily nandated consi derati ons
on both a mathematical fornula and judgnental basis. 8 U S C
81324a(e)(5). See, e.g., U S v. Felipe, OCAHO Case No. 89100151, OCctober
11, 1989; aff'd by CAHO Novenber 29, 1989 (CAHO approved of ALJ's
mat hematical conputation as one nethod to deternine the amount of the
paperwork penalty). The
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Chief Adm nistrative Hearing Oficer has nmade plain, on approving the
fornmer, that it is not an exclusive or preferred nethod. 1d. at 5
(Affirmation by the CAHO of the ALJ's Final Decision and Order. | have
applied the statutory factors on a judgnental basis. See Big Bear Market,
OCAHO Case No. 88100038 at 31-32. | have applied the gquantum assessed by
INS as the ceiling in ny consideration of an appropriate noney penalty.
US v. J.J.L.C, OCAHO Case No. 89100187 at 9, April 13, 1990; aff'd by
CAHO, June 7, 1990. See also U.S. v. Buckingham Ltd. Ptnshp. d/b/a/l M.
Wash, OCAHO Case No. 89100244 at 17, April 6, 1990 (the quantum assessed

by INS ""is entitled to sonme weight but not deference'').

Because | find on the pleadings that Respondent has violated 8
U S.C. 81324a(a)(1)(B) as to all individuals other than E. dark, the
mninmum civil noney penalty is required as a nmatter of law for

sixty-three (63) of the sixty-four (64) charges, for a total of
$6,300.00. 8 U.S.C. 81324a(e)(5). Wiere, as here, INS has adopted the
statutory mninum the statutory factors are satisfied as there is no
opportunity to analyze considerations in nmitigation or aggravation. U.S.
v. Armando Pal acio d/b/a La Bahia Restaurant, OCAHO Case No. 90100219 at
5, Septenber 10, 1990. Absent an evidentiary record upon which to address
such consi derations, the assessnment by INS is accepted.?

VI. ULTI MATE FI NDI NGS, CONCLUSI ONS, AND ORDER

| have considered the pleadings, affidavits, nenoranda and argunents
submtted by the parties. Al notions and requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already nentioned, | nmake the follow ng determnations,
findings to fact and concl usions of | aw

1. That INS is under no statutory obligation to provide education
concerning | RCA to an individual enployer.

2. That Respondent's reply to Question 2(C) of the Request for
Adm ssions provides that Respondent "“adnits that the named individuals
began enploynent for Respondent on or about the date shown with the
exception of E. Cark, who began enploynent in 1980.""'

2Corr'oare U.S. v. Yruegas, OCAHO Case No. 88100068 at 4-5 n. 2, March 9, 1989;
aff'd by CAHO, March 29, 1989, where, upon granting default judgment in favor of INS,
the adm nistrative |l aw judge, finding that the conplaint did not explain differing
penalty assessments " even though the violations alleged are identical,'' reduced the
singl e $300. 00 penalty to the $250.00 | evel selected by INS for the other individuals.
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3. That with the exception of E Oark as to whomno finding of fact
is made, the individuals naned in Count I. A of the NIF where hired
after Novenber 6, 1986.

4. That upon a properly noticed inspection Respondent failed to
present Form -9 for all sixty-four individuals so naned, as to one of
whom E. dark, there is a dispute concerning " “grandfather status,'' the
out cone of which would determ ne whether or not a forml-9 was required.

5. That the notion for summary decision as to all individuals naned
inthe NNF with the exception of EE Oark is granted.

6. That as to charges for which sunmary decision is granted and
assessnment of civil noney penalty is at the statutory mnimum it is
appropriate to adjudge the penalty as well as liability upon disposing
of the motion. INS having assessed the civil noney penalty at the
statutory mininmum i.e., $100.00 per individual violation, the statutory
criteria are deened satisfied, and it is just and reasonable to require
Respondent to pay a civil noney penalty in the sum of $6, 300.00,
conpri sing $100. 00 per individual

7. That because there appears to be a genuine issue of material fact
with respect to one individual, E. Cark, the notion for summary decision
as to the charge involving that individual is denied. INS shall advise
the bench in witing not later than fourteen (14) cal endar days after the
date of this Decision and Order whether it elects to go to hearing on
that charge or, alternatively, that the charge is to be dismssed. In the
event INS elects the hearing option | wll schedule an evidentiary
heari ng.

8. This Decision and Oder is the final action of the judge in
accordance with 28 C F. R 868.51(a) with respect to all charges except
the one pertaining to a single individual, E. Cark. As provided at 28
C.F.R 868.51(a), this action shall becone the final order of the
Attorney CGeneral unless, within thirty (30) days fromthe date of this
Decision and Oder, the Chief Adnministrative Hearing Oficer, upon
request for review, shall have nodified or vacated it. See also 8 U.S.C
81324a(e)(7), 28 C.F.R 868.51(a)(2). Judicial review is controlled by
8 U S.C. 81324a(e)(8); 28 CF.R 868.51(a)(2).

SO ORDERED.
Dated this 17th day of Septenber, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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